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VEMORANDUM OPI NI ON

DEAN, Special Trial Judge: This case was assi gned pursuant

to section 7443A(b)(4) of the Code and Rules 180, 181, and 183.1

IAIl Rule references are to the Tax Court Rules of Practice
and Procedure. All section references are to the |Internal
Revenue Code as amended and in effect during the years in issue.
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The case is before the Court on petitioner's notion for parti al
summary judgnent filed March 10, 1995, pursuant to Rule 121.

Respondent determ ned deficiencies in petitioner's Federal
income tax and additions to tax as foll ows:

Additions to Tax

Year Defi ci ency Sec. 6653(b) Sec. 6661
1980 $25, 265 $16, 983 - -
1981 34,220 25,018 --
1982 21, 196 10, 598 $5, 299

The statutory notice in this case was issued on July 1,
1992. Petitioner's notion is directed only to the deficiency and
additions to tax determ ned under the notice for the year 1982.
The "nornmal" 3-year statute of limtations under section 6501(a)
has expired for taxable year 1982. Based upon the allegations in
respondent’'s anended answer, the deficiency and additions to tax
determ ned by respondent for the year 1982 may only be assessed
if the "fraud" exception of section 6501(c)(1) applies. 1In his
notion, petitioner alleges that based upon the affidavits
submtted, the facts stipulated by the parties, and the pleadi ngs
and attachnents thereto, respondent as a matter of |aw cannot
meet her burden of proving fraud, and the Court nust enter
summary judgnent in favor of petitioner for the year 1982.

For the reasons set out below, we find that there is a
genui ne issue of material fact as to whether there is an
understatenment of tax due to fraud with respect to petitioner's

tax return for the year 1982.
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Backgr ound

The facts set forth bel ow are based on the stipulation of
facts with attached exhibits, first supplenmental stipulation of
facts with attached exhibits, and the affidavits submtted by the
parties.?

Petitioner resided in Chicago, Illinois, at the time the
petition in this case was filed.

Operation of the Businesses

From May of 1978 through Decenber of 1982 petitioner was

presi dent and owner of 100 percent of the stock of Entertainnent

& Anusenent, Inc., an Illinois corporation (hereinafter referred
toas E&Aof Illinois). E & A of Illinois operated a business
known as the Bijou Theatre, located in Chicago, Illinois. The

Bi j ou Theatre exhibited novies, sold video cassettes, and
beginning in 1981, sold other itens in the | obby of a building
| ocated on North Wells Street in Chicago.

On Cctober 1, 1981, a business by the nane of Entertai nnent
& Anusenent, Inc. was incorporated in the State of California (E

& A of California). E & A of California changed its name to

20n April 11, 1995, 2 days prior to the hearing on this
notion, respondent filed a response to petitioner's reply to
respondent's objection to petitioner's notion for partial summary
judgnent, attaching an affidavit from Special Agent Janes McQuire
and a transcript of the record of the proceedings in United
States v. Toushin, No. 87 CR 206-1 (N.D. IIl. verdict rendered
Cct ober 27, 1988), reversed and remanded 899 F.2d 617 (7th Grr.
1990). W have not found it necessary to rely on the transcript
subm tted by respondent in reaching our decision on this notion.
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Savage Managenent, Inc. (Savage) on Septenber 1, 1982. On
corporation papers filed with the State, the president of E & A
of California and later of Savage was |isted as Walter Kill een.
Two hundred shares of stock of E & A of California were issued in
the name of Walter Killeen on August 10, 1982.°® E & A of
California, and subsequently Savage, operated under the nane of
"The Screeni ng Rooni.*

From May 1981 through March of 1982, checki ng account nunber
332-232 in the nane of Walter Killeen Conpany was mai ntai ned at
OCak Trust & Savings Bank (Oak Trust) in Chicago. Petitioner was,
along with Walter Killeen, a signatory on this account.?®
From 1978 through the year 1982 petitioner also naintained his
personal checking account, nunber 501-344, at Oak Trust.®

Petitioner was a signatory on other Oak Trust checking

accounts held in the nanes of E & A of Illinois, Toushin &

3On the Savage Form 1120, U.S. Corporation |Inconme Tax
Return, filed May 31, 1983, there are attached schedul es
declaring petitioner to be the sole sharehol der of the reporting
corporation for fiscal year ending Septenber 30, 1982. See infra
note 11.

“Fictitious Business Nanme Statenents were filed with the San
Franci sco County Superior Court first by E & A and then by
Savage.

*Based upon a visual exam nation of copies of cancel ed
checks that are exhibits stipulated by the parties, all the
checks witten on this account appear to be signed by petitioner.

5The parties have stipul ated and attached as exhibits copies
of bank statenents, cancell ed checks, deposit slips, and
associ ated m scel l aneous itens for this account for the years
1978 through 1982.
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Conpany, Real Estate Managenent, CGold Distribution Conpany, and
Wal ter Killeen Conpany.’

In addition to the various Cak Trust accounts, petitioner
was signatory on a checking account in the name of Anthony J.
Medi na, Jr. Co. at Northern Trust Conpany in Chicago and for part
of the year 1982 had signature authority on a checking account in
t he name of Toushin & Conpany at Chem cal Bank in New York City.?8

Petitioner's Cash Transacti ons

On his individual Federal income tax return, Form 1040,
filed for the year 1982, petitioner reported inconme from wages,
capital gains fromthe sale of filns, and rental incone.® During
1982, E & A of Illinois | oaned $11, 110 in cash to petitioner.

The parties have stipulated that "petitioner wote no checks to
cash" during 1982, cashed no salary checks during that year, and
"recei ved no cash back on deposits" in 1982.

Despite the apparent paucity of sources of cash, during the

year 1982 petitioner came into possession of relatively large

anounts of currency. He deposited $3,260 in cash into his

"The parties have stipul ated copi es of various bank records
as exhibits associated with these respective checking accounts.

8The parties have stipul ated copi es of various bank records
as exhibits associated with these respective checking accounts.

W\ have determ ned fromthe stipulation that petitioner's
wages were paid by check. Since petitioner has raised no
argunent to the contrary, for purposes of this notion, we wll
assune that the other inconme itens reported on the return were
al so paid by check
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personal checking account, $2,100 in cash into the Walter Kill een
checki ng account, and currency in the amount of $12,285 into the
Ant hony J. Medina, Jr. Co. account. |In addition, petitioner made
vari ous expenditures of cash for personal itens during 1982, and
purchased with currency 232 personal noney orders totaling
$82,477.89 from Cak Trust?,

O the 232 personal noney orders purchased by petitioner
during the year 1982, 65 noney orders totaling $29,585.51 were
used to pay expenses of Savage, and anot her 49 were deposited
into accounts of Savage Managenent, Inc. Wth the exception of a
de mnims anount, the funds deposited into the Walter Kill een
Co. account during 1981 and 1982 were used to pay expenses of
Savage. Also, with the exception of a de mnims anmount, the
funds deposited in the Northern Trust account in the nanme of
Ant hony J. Medina, Jr. Co. in 1981 and 1982 were used to pay
expenses of Savage.

The Crimnal | nvestigati on and Subsequent Proceedi ngs

Sonetinme in the year 1982, petitioner cane under

investigation by the Crimnal Investigation Division of the IRS.

The parties have stipulated as an exhibit a copy of a
docunent containi ng pages pertinent to the year 1982. The pages
are separately titled, "Personal Miney Orders Purchased Wth Cash
By Steven Toushin At The CGak Bank and Trust" and "Personal Money
Orders Purchased Wth Cash By Steven Toushin At The OGak Bank and
Trust [,] Handwiting Exam ned". Also stipulated are exhibits
consi sting of photocopi es of noney orders and ot her associ at ed
materi al s.
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On January 6, 1983, Special Agents of the IRS served petitioner
wi th a subpoena related to the investigation.

On May 31, 1983, Savage (fornmerly E & A of California) filed
a Form 1120, U. S. Corporation Incone Tax Return, for the fiscal
year ending (FYE) Septenber 30, 1982. Petitioner signed the
return as "Pres." Included in the gross receipts reported on
the return of Savage were all currency and noney order deposits
to the Killeen and Medi na accounts'? and all expenditures by
noney order for corporate expenses?®.

On March 23, 1987, petitioner was indicted in the United
States District Court for the Northern District of Illinois on 3
counts of violations of section 7206(1).' 1In the indictnent,
petitioner was accused of filing false individual incone tax

returns which understated his taxable i ncone for each of the

1petitioner dated his signature as 6/1/83. On Schedule J
of the return, line H(2) indicates that an individual or entity
owns 100% of the voting stock of Savage, the reporting
corporation. Also attached to the return is a schedule entitled,
"Qt her Business Deductions" on which it is noted that the
i ndi vidual with 100% ownershi p of Savage voting stock is "Steven
Toushin". The record contains no docunentation on the change of
corporate presidency or nom nal ownership of Savage stock from
M. Killeen to petitioner.

1?2Reported gross recei pts of Savage al so i ncluded deposits
of noney orders into various bank accounts at the "Hi bernia Bank"
held in the nane of either E & A of California or Savage.

13The corporate expenses were deducted at the appropriate
pl ace on the Form 1120.

YUnited States v. Toushin, No. 87CR206-1 (N.D. Ill. filed
Mar. 26, 1987).
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years 1980, 1981, and 1982. After a jury trial, petitioner was
convicted on all counts. He appealed his convictions, see United

States v. Toushin, 899 F.2d 617 (7th Cr. 1990), and the case was

reversed and remanded by the Court of Appeals.

On August 8, 1991, petitioner signed a "Plea Agreenent” with
the Governnent. In the agreenent he acknow edged that during the
year 1980 he received incone from ski mm ng cash proceeds from
E & Aof Illinois. Petitioner further acknow edged that he knew
he was required to report as income, but know ngly did not
i ncl ude, the skinmred proceeds on his joint individual tax return
for the year 1980. The District Court accepted petitioner's
pl ea, entered judgnent agai nst himon count one and di sm ssed
counts two and three concerning the years 1981 and 1982.

In her notice of deficiency, respondent determ ned that
petitioner had unreported incone for the years 1980, 1981, and
1982 attributable to funds diverted fromE & A of Illinois.
Further, respondent affirmatively alleges in her anmended answer
that petitioner in all 3 years received and fraudulently failed
to report income in the formof "diverted receipts or, in the

alternative, constructive dividends" fromE & A of Illinois.

Di scussi on

Arqgunents O The Parties

In support of his notion for partial summary judgnent,

petitioner argues that, as a matter of |aw, respondent cannot
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show fraud for the year 1982 because: (a) Respondent cannot show
an understatenent of tax for the year;?® and (b) if there is an
under st atenent of tax, respondent cannot show that it is due to
petitioner's fraud.

O the $101,838 total cash expenditures ascribed to himin
1982, petitioner argues that $57,981 was from sources reported on
his return, |eaving respondent with $43, 857 of "excess"
expenditures to treat as unreported incone.'® He relies on the
filing of the Savage return in 1983 to explain the source of
these funds. Petitioner argues that the "correct” analysis
requires that the anounts reported on Savage's return be
"renoved" fromrespondent's cash expenditures analysis for 1982.
Petitioner then would have nontaxabl e sources in excess of cash
expenditures. Respondent can prove that petitioner understated
his income in 1982, "only if respondent can persuade this Court
that petitioner, and not Savages [sic] or even Entertainnment &
Amusenent, Inc., should have reported the cash", contends

petitioner.

Al t hough this argunent is raised in the "Rel evant Facts"
portion of petitioner's notion rather than that part denom nated
"Law and Argunent", we shall, nevertheless, treat it as if it
were | egal argunent.

1®The cash expenditures respondent conputed for petitioner
i nclude the deposits to the Killeen and Medi na accounts and cash
expenditures for noney orders which were reported on Savage's FYE
9/ 30/ 82 return.
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Petitioner further argues that even if the Court is
per suaded that he understated his incone, reporting the incone on
the Savage return negates, as a matter of law, fraudul ent intent
on his part.

Respondent's argunent in reply does not address petitioner's
all egation that there is no understatenent of tax. She franes
the question to be decided solely as an issue of intent.
According to respondent, there is a genuine issue of materi al
fact as to petitioner's fraudulent intent in filing his 1982 Form
1040. Since intent is at issue, respondent concludes that the
matter is not appropriate for summary judgnent.

Standard for Granting Summary Judgnent

The standard for granting a notion for sunmary judgnment

under Rule 121 is stated in the rule itself.

A decision shall * * * be rendered if the pleadings,
answers to interrogatories, depositions, adm ssions,
and any other acceptable materials, together with the
affidavits, if any, show that there is no genui ne issue
as to any material fact and that a decision may be
rendered as a matter of law. * * * [Rule 121(b).]Y

The noving party has the burden of "show ng" the absence of

a genuine issue as to any material fact. See Espinoza v.

Conm ssioner, 78 T.C. 412, 416 (1982) and cases cited therein.

YRule 121 is derived fromFed. R Civ. P. 56. Therefore,
authorities interpreting the latter will be considered by the
Court in applying our Rule. Espinoza v. Comm ssioner, 78 T.C
412, 415-416 (1982).
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In Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986), the

Suprene Court described the "show ng" that nust be nmade by the
novi ng party:

a party seeking summary judgnent always bears

the initial responsibility of informng the

* * * court of the basis for its notion, and

identifying those portions of "the pleadings,

depositions, answers to interrogatories, and

adm ssions on file, together with the

affidavits, if any," which it believes

denonstrate the absence of a genui ne issue of

material fact. * * *

In Celotex, the Suprenme Court held that the noving party in
a sunmary judgnent action need not in all cases introduce
evi dence negating an essential elenent of the opponent's claimin
order to prevail on the notion. |If the noving party, after
adequate tine for discovery, can nmake a "showi ng" fromthe record
of "a conplete failure of proof concerning an essential el enent
of the nonnoving party's case" and on which the nonnoving party
wi |l bear the burden of proof at trial, there can be "'no genuine
issue as to any material fact,'"™ with respect to that claim |d.
at 322-323.18
Petitioner at pages 4 and 5 of his reply to respondent's

objection to petitioner's notion, attenpts to bring his case

8See al so Fontenot v. Upjohn Co., 780 F.2d 1190, 1195 (5th
Cir. 1986), a case cited by the Court in Celotex Corp. v.
Catrett, 477 U.S. 317 (1986), wherein it is stated: "If the
novi ng party can show that there is no evidence whatever to
establish one or nore essential elenents of a claimon which the
opposi ng party has the burden of proof, trial would be a bootl ess
exercise, fated for an inevitable result".
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within the rule of Celotex,! by arguing that "respondent has
of fered not a shred of evidence to oppose petitioner's notion".
Petitioner's assertion that at trial respondent nust prove
fraud by clear and convincing evidence is correct. Rule 142(b);

sec. 7454(a); Stone v. Conm ssioner, 56 T.C. 213, 220 (1971).

Furthernore, petitioner is correct in stating that unless
respondent proves petitioner's fraud, the statute of limtations
precl udes the assessnent of any deficiency for tax year 1982.

Sec. 6501(a), (c)(1). It is also true that as part of her burden
inthe trial of a fraud case, respondent nust first prove an
under paynent of sone anount of tax. Sec. 6653(b). As this Court
has recogni zed, "Absent an underpaynent, there is nothing to

which the fraud addition may attach." Apothaker v. Conm ssioner,

T.C. Meno. 1985-445; Hebrank v. Conmi ssioner, 81 T.C. 640, 642

(1983) (first elenment to be established is an underpaynent of
tax). In opposing this notion, respondent stressed the intent

el emrent and i gnored the underpaynent el enent of fraud.
Nevert hel ess, respondent and petitioner have filed with the Court

stipulated facts and docunents related to both el enents. 2°

19See al so Anderson v. Liberty Lobby, Inc., 477 U S. 242
(1986) for a description of the nonnoving party's burden of proof
once the noving party has made a proper show ng under the rule of
Celotex Corp v. Catrett, supra.

2Petitioner's witten subm ssions and oral argunent at the
hearing on this notion suggest that the docunents and facts
stipulated by the parties are not to be considered as "evi dence"
or "facts" presented by respondent. Petitioner cannot seriously
(continued. . .)
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Showi ng of a Genuine |Issue of Muterial Fact

The under paynent el enent of fraud

In its present state, the record shows that petitioner used
$82,477 in cash to purchase 232 noney orders in 1982. In
addition, the parties have stipulated to certain cash
expenditures for personal itens by petitioner and his deposits of
currency to accounts he controlled during 1982. Petitioner has
admtted by way of stipulation that he wote no checks to cash in
1982, got no cash back fromdeposits in 1982, and was paid only
$11, 110 in cash (as a loan) by E & Aof Illinois in 1982. An
exam nation of his individual tax return for the year reveals no
apparent source of cash receipts. Thus, petitioner has
unexpl ai ned currency expenditures for the year 1982 and the
record in its present state is devoid of any evidence of
nont axabl e sources of cash except for the above noted | oan.

The record suggests that the anmount by which petitioner's cash
expendi t ures? exceed his known sources of inconme for 1982 is

taxabl e i ncone. See Meier v. Conm ssioner, 91 T.C. 273 (1988);

20(. .. continued)
argue that stipulations do not fall into the category of
"pl eadi ngs, answers to interrogatories, depositions, adm ssions,
and any ot her acceptable materials", Rule 121(b). Under our
Rul es "A stipulation shall be treated * * * as a concl usive
adm ssion by the parties to the stipulation", Rule 91(e),
enphasis supplied. See, e.g., Noneman v. Conm ssioner, T.C
Menmo. 1978-283.

2lCash bank deposits are another form of cash expenditure.
Meier v. Conmm ssioner, 91 T.C 273, 295 n.28 (1988).
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Salls v. Conmissioner, T.C. Menp. 1992-547, affd. w thout

publ i shed opinion 26 F.3d 1120 (11th Cr. 1994).

The intent el enent of fraud

The parties have stipulated for the years 1980 and 1981
facts simlar to those of 1982. These facts show an apparent
pattern of unexplained (at this point in the proceedi ngs) cash
expendi tures and deposits by petitioner.

Petitioner makes much of the stipulation that certain cash
anount s possessed by petitioner in 1982 were "reported as incone"
on the return of Savage. According to petitioner, these cash
amounts were "earned" by Savage, > and since the cash was
Savage's incone, petitioner had no duty to report it.?
Petitioner concludes that he therefore could not have commtted

fraud, and if he did have a duty to report additional incone on

22This argunent is wi thout evidence in the record other than
the reporting position of Savage on the FYE 1982 return. This
return position is not binding on the Court. "In answering the
gquestion of who earned incone, it is our task to consider what
was actually done, rather than sinply the decl ared purpose of the
participants". Shaw v. Conmm ssioner, 59 T.C. 375, 383 (1972).

2’pPetitioner cones to the erroneous |egal conclusion that
anounts reported as incone by a corporation, Savage, cannot have
been incone to another party, i.e., hinself. W wll not attenpt
to catalog all the situations which contradict such a concl usion
but cite for consideration, Truesdell v. Conmm ssioner, 89 T.C
1280 (1987) (amounts diverted fromtaxpayer's corporation and
used for expenses for another business owned by taxpayer were
taxabl e i nconme to taxpayer); Burke v. Conmm ssioner, T.C Meno.
1987-434, affd. w thout published opinion sub nom New Resources
v. Comm ssioner, 857 F.2d 1471 (5th Cr. 1988). (taxpayer's use
of corporate funds as capital investnent in new corporation,
stock of which was held in his own nanme, was incone to himas a
constructive dividend).
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his personal return, his failure to do so was an honest m st ake.
Respondent views differently the sanme evi dence.

Respondent argues that the cash anounts represent earnings
of E& A of Illinois skimed by petitioner as "diverted
recei pts", or constructive dividends, that petitioner should have
reported as taxable inconme on his personal return. Respondent
argues that the Savage return only reported the di sputed anpunts
after petitioner discovered he was under crimnal investigation
by the IRS and is itself an act in continuation of petitioner's
fraud for the year 1982.

Even where the nonnoving party on a notion for summary

j udgnment woul d have the burden of proof at trial on an issue, she
is entitled to have the nost favorable inferences drawn in her
behal f and to be given the benefit of favorable | egal theories

i nvoked by the evidence. Anderson v. Liberty Lobby, Inc., 477

U S 242, 255 (1986); Charbonnages de France v. Smth, 597 F.2d
406, 414 (4th Cr. 1979).

The present record indicates a 3-year pattern of unexpl ai ned
excess cash expenditures by petitioner as well as extensive uses
of currency. |In addition, we cannot overl ook petitioner's
stipulation to pleading guilty to the crimnal violation of
filing a false individual incone tax return for the year 1980.

In a signed plea agreenent with the Governnent, petitioner

admtted receiving inconme from"skimmng cash proceeds from



- 16 -
Entertai nnent & Amusenent, Inc." which he knew he was required to
report but nevertheless did not.?

Finally, we have previously described other facts in the
record fromwhich a trier of fact mght infer attenpts by
petitioner to conceal assets. These are all potential "badges of
fraud". 2
Concl usi on

Petitioner seens to believe that factual anbiguities in the
record require a decision in his favor on this notion. However,
when considering a notion for summary judgnent, "the judge's
function is not hinself to weigh the evidence and determ ne the
truth of the matter but to determ ne whether there is a genuine

issue for trial." Anderson v. Liberty Lobby, Inc., 477 U S. 242,

249 (1986); accord Shiosaki v. Comm ssioner, 61 T.C. 861, 862

(1974).
Petitioner has neither produced evi dence negating an

essential elenent of respondent's case, nor has he shown a

2petitioner's crimnal conviction for 1980 is adm ssible
and may be relevant to prove "notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of m stake or
accident". Fed. R Evid. 404(b).

»See Bradford v. Conm ssioner, 796 F.2d 303, 307 (9th Gr
1986), affg. T.C. Menob. 1984-601 (recites a nonexclusive |ist of
"badges of fraud"); Padow v. Conm ssioner, T.C Meno. 1987-250,
affd. without published opinion 843 F.2d 1388 (4th Cr. 1988).
(prior conviction for crimnal tax violation for first of 3 years
was evidence of fraudulent intent for remaining 2 years), citing
Farber v. Conmi ssioner, 43 T.C 407, 421 n.10, nodified 44 T.C
408 (1965).
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"conplete failure of proof" in the record on an essential el enent
of respondent's case. Petitioner has failed to make the initial

showi ng required by Rule 121(b) and Celotex Corp. v. Catrett, 477

U S 317 (1986). W, as a result, find that petitioner has
failed to show that there is no genuine issue as to any
materi al fact and that a decision may be rendered as a matter of
law as to the deficiency and additions to tax for the year 1982.
We therefore deny petitioner's notion for partial sunmmary

j udgnent .

An appropriate order

will be issued.




